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ABSTRACT

The implementation of the Securitization and Reconstruction of Financial Assets and

Enforcement of Security Interest (SARFAESI) Act has significantly contributed to the resolution
in reference to Non-Performing Assets (NPAs) and the maintenance of monetary stability within
the banking and financial sectors in India. This analysis explores the efficacy and critiques of the
Act in relation to its stated goals and the potential consequences it has on borrowers and lenders
alike. Moreover, this article undertakes an examination of current advancements and
modifications to the Act, offering a thorough evaluation of its changing influence on the banking

and financial sector in India.

INTRODUCTION

The SARFAESI Act allows for the enforcement of security without court intervention. The

preceding legislation has expanded the implementation of the concept of security reconstruction.
The Act's intent is comparable to Article 9 of the Uniform Commercial Code !, or UCC, of the
United States, which pertains to the regulation of secured transactions®. The SARFAESI Act
grants banks the authority to seize the borrower's property, except agricultural land, without the
need for court proceedings. The applicability of the SARFAESI Act of 2002 is limited to secured
loans that provide banks the authority to enforce their rights pertaining to collateral, including
hypothecation, mortgages, pledges, and other like instruments.

L u.c.c. §9(2010)
2 Article 9. (n.d.). Michigan Gov. Retrieved September 7, 2023, from
http://www.michigan.gov/documents/article9_18815 7.pdf
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ANALYSIS

The establishment of the SARFAESI Act 2002, which aimed to enhance the accessibility of the
process for collecting non-performing loans from borrowers, was proposed by the Narasimham

Committee Il. Non-performing assets (NPAS) are credit facilities that have been defaulted upon,
and they serve as indicators of a bank's performance and financial stability. The SARFAESI Act
of 2002 grants banks and financial institutions the authority to reclaim their Non-Performing
Assets (NPA) without requiring judicial involvement. The legislation outlines many prerequisites
that must be fulfilled before a secured creditor may exercise their rights. These factors include
the loan being secured®, therefore designating the financial institution or bank as a secured
creditor, and the debt being categorized as a non-performing asset (NPA) by the banks or financial
company*. The overdue dues amount to INR 1,00,000 (one lakh) or more®. In any scenario where
the outstanding balance is under twenty percent of the initial loan amount plus the corresponding
interest, and in cases where the asset being used as collateral is not agricultural property®, the

security interest will be enforced.

By using the powers granted by the SARFAESI Act, banks can exercise authority in seizing
collateral, liquidating non-performing assets, and alleviating the burden caused by such assets.
Under the SARFAESI Act, there exist three distinct approaches for the retrieval of Non-
Performing Assets (NPAs), which are enumerated as follows:

e Ensuring the Protection of Financial Assets: According to Section 2(z)’, Securitization refers
to the procedure by which a securitization company (SC/RC) obtains financial assets from an
originator. According to Section 3 of the SARFAESI Act®, Securitization Companies (SC)
and Asset Reconstruction Companies are authorized to issue security receipts in exchange for

monetary funds or other forms of remuneration.

e Restoration of a Financial Asset: Assets Reconstruction companies (ARCs) purchase non-
performing assets (NPAs) from banks and employ strategies to recover the outstanding loan

3 SARFAESI Act, 2002, S. 13(1), Acts of Parliament no. 54, 2002(India).
4 SARFAESI Act, 2002, S. 13(2), Acts of Parliament no. 54, 2002(India).
5 SARFAESI Act, 2002, S. 31(h), Acts of Parliament no. 54, 2002(India).
8 SARFAESI Act, 2002, S. 31(j), Acts of Parliament no. 54, 2002(India).
" SARFAESI Act, 2002, S. 2(z), Acts of Parliament no. 54, 2002(India).
8 SARFAESI Act, 2002, S. 3, Acts of Parliament no. 54, 2002(India).
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balance from the debtors.® The aforementioned techniques include measures such as
effectively managing the borrower's business, implementing managerial alterations,
conducting a sale or lease of the borrower's assets via a takeover, restructuring the borrower's
company operations, postponing the repayment of the borrower's obligations, and seizing
assets that have been pledged as collateral..!® ARCs will allocate the funds obtained through
this procedure to facilitate the restoration and improvement of the business's management

structure.

e The enforcement of security: The third phrase in the preamble grants secured creditors, such
as securitization or reconstruction businesses, the authority to enforce security interests
without the need for a court ruling. The right continues to exist notwithstanding the provisions
outlined in Sections 69 or 69A of the Transfer of Property Act of 1882!1. Nevertheless, the
right may only be invoked if a borrower, who is indebted to a secured creditor pursuant to a
security arrangement, either i) fails to fulfill their obligations regarding the secured debt or

any of its installments, or ii) has had their debt categorized as a non-performing asset.

The SARFAESI Act permits banks to pursue creditor security via hypothecation, mortgage, or
assignment in the event of nonpayment. If the account becomes NPA, the secured lender, bank/FlI,

may notify the creditor that all obligations are due immediately.

Prior to the enactment of the Execution of Security Interest Laws Act, leveraged creditors could
only repossess the borrower's collateral and not the entire business. After the modification, a
secured creditor may acquire managerial authority over the borrower's corporate entity. As soon
as the debtor satisfies his or her obligation to pay both interest and principal, the account will no
longer be considered delinquent.

Once the outstanding debts have been settled, the account transitions into a standard asset and
ceases to be classified as an NPA. The case of Sravan Dall Mill P. Ltd. v. Central Bank serves to
reinforce the notion which is erroneous to assume that a nonperformance is invariably a

nonperforming asset and that a secured creditor is incapable of exercising their rights over the

% United Bank of India Vs Satyawati Tandon (AIR 2010 SC 3413)
Lalit Kumar Jain v. U.O.1, 2021 SCC Online SC 396
1 TOP Act, 1882, S. 69, 69A, Acts of Parliament, 1882(India).
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secured asset as stipulated in Section 13 of the SARFAESI Act once the nonperforming asset

transitions into an executing asset or an ordinary asset.

- SARFAESI Act of 2002-Exempt Assets
The SARFAESI Act does not extend its protection to the assets enumerated below. Money or
negotiable instruments distributed in accordance with the Sale of Goods Act. Any arrangement
in which a security interest has not yet been established, including leases, contingent sales, and
other arrangements. The issue at hand relates to the unpaid-seller rights specified in Section 47
2. An immovable property that is exempt from the requirements enumerated in Section 60 of the

CPC?® for the sale or attachment thereof.

CONCLUSION

The SARFAESI Act has accelerated the process by financial institutions recover collateralized

assets. The utilization of the Act has eliminated the need for banks to seek judicial intervention
to reclaim collateral, thereby removing several obstacles from the recovery process. During the
2009-2010 fiscal year, a sizable number of banks displayed significant signs of asset quality
improvement. As of March 31, 2010, the non-performing assets (NPA) of 28 Indian institutions
totaled 2.04%, a significant decrease from December 31, 2009, when they totaled 2.2%.

- SUGGESTIONS:

Although has been instrumental in empowering banks and financial institutions to combat the

NPA problem, it is not without its share of controversies. Striking an equilibrium between
safeguarding the interests of borrowers and lenders while preserving financial stability continues
to be a challenge. To address these issues and assure the equitable and efficient enforcement of
security interests in the banking industry, the Act must be amended and continuously monitored.

12 Sale of Goods Act, 1930, S. 47, Acts of Parliament, 1930(India).
13 Civil Procedure Code, 1908, S. 60, Acts of Parliament, 1908(India).
14 http://drt-india.blogspot.com/2010/05/banks-show-signs-of-asset-quality.html (last visited on 07-09-2023).
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